
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



778 AMERICAN INSURANCE CO. v. HENLY. 

supports the opinion in this case. That consent cantiot give juris- 
diction over the subject-matter is obvious, but when the axiom is 
applied to the person of a litigant in a court, having complete au- 
thority to hear and determine the subject-matter, it is a gross mis- 
application of an admitted principle, not only unsupported by au- 
thority, but in violation of both principle and authority. All know 
how unsafe it is to rely on general remarks found in reported cases, 
not necessary to the decision of this point. Such generalities are 
dangerous guides and likely to mislead. It is only when the case 
in hand requires that the judicial mind shall be concentrated on a 
given point that its conclusions should be adopted as evidence 
of the law, or be entitled to weight. It is better to be guided by 
the certain light of sound legal principles, aided by reason and 
authority if we wish to reach a correct conclusion. 

Note. — Since the foregoing dissent was written, the Supreme 
Court has, in the case of The P. Railroad Co. v. People, not yet 
reported, fully affirmed the principles, that a foreign corporation 
operating a railroad in Ohio under the laws of this state, derives 
all its powers and franchises to do so from Ohio laws, and is as to 
all acts done under such powers and franchises a domestic and not 
a foreign corporation. The opinion in that case fully sustains con- 
clusions reached in the dissent in the case of The B. $ 0. Rail- 
road Co. v. Cary, supra. 

Ashburn, J., concurred in this dissent. 



Supreme Court of Indiana. 

THE AMERICAN INSURANCE COMPANY v. JOHN HENLY. 

An insurance company issued a policy against fire, for five years, the insured 
paying the first year's premium in cash and giving his note promising to pay a sum 
named on March 1st of the succeeding year, a similar sum on the same day of the 
next year, and so on for the four years. The policy contained a clause that in 
case of default of payment of any instalment of the premiums due upon this note 
for thirty days, the insurer should not be liable and the policy should become void, 
but that upon payment the policy should revive, and the. liability of the insurer 
again attach, &c. Held, that the policy was voidable at the option of the insurer 
only ; that the premium note was not void or voidable by the insured, and he 
could not escape his liability upon it by making default ; and that at the end of 
the five years the insurer could recover the amount of the note. 

Appeal from the Wayne Circuit Court- 
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This was an action by the appellant against the appellee, upon 
a promissory note, signed by the appellee, in the following form, 
"For value received on Policy No. 81,130, dated the 9th day of 
March 1872, issued by the American Insurance Company of Chi- 
cago, Illinois, I promise to pay said company the sum of seven dol- 
lars and fifty cents on the 1st day of March 1873, and seven dol- 
lars and fifty cents on the 1st day of March 1874, and seven dollars 
and fifty cents on the 1st day of March 1875, and seven dollars 
and fifty cents on the 1st day of March 1876, without interest." 

The facts appear in the opinion, which was delivered by 
Perkins, J. — The defendant answered, admitting the execution 
of the note, but averring that he is not liable on said note because 
" said note was given for insurance of the property hereinafter men- 
tioned; the amount of each instalment of said note is the premium 
charged by the plaintiff for the year succeeding the date at which 
the instalment is to become due, by the terms of the note ; that at 
the time defendant signed said note, it was attached to an applica- 
tion for insurance with plaintiff, which said application contained an 
agreement that if any instalment upon the premiums shall remain 
due and unpaid thirty days, then the policy issued upon the appli- 
cation, in consideration of such instalment, shall be null and void 
until the same is paid ; that said application was signed at the same 
time the note was signed, and was an application for the insurance 
for which the note was given, and was a part of the contract for 
said insurance, a copy of which application is filed herewith and 
made part hereof." This application is addressed to The American 
Insurance Company of Chicago, asks for insurance upon the pro- 
perty therein described in the sum of $1500, and concludes thus : 
" The foregoing is a correct description of the property to be insured 
on which the insurance will be predicated. If any instalment upon 
the premium shall remain due, unpaid thirty days, then the policy 
issued upon the application, in consideration of such instalment, 
shall be null and void until the same is paid. John Henly, appli- 
cant." 

Defendant further says, that afterwards the plaintiff issued to 
defendant on said application, a policy of insurance, and defendant 
received said policy by mail some time after he had signed said 
note and application, and after he had paid the cash premium for 
the year 1872, and had not seen said policy until he received the 
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same as aforesaid, and was not acquainted with its provisions in 
reference to the charter of plaintiff, which policy, among other 
things, contained a condition that the plaintiff shall not be liable 
for loss, if default shall have been made by the assured in the pay- 
ment of any instalment of premiums due upon the note aforesaid, 
or in case of the assignment of the policy upon the instalment 
note of the assignee for the space of thirty days after such instal- 
ment shall become due, by the terms of said note ; and said policy 
contains the further condition that when a promissory note is given 
by the assured for the cash premium it shall be considered a pay- 
ment, provided such note is paid at or before maturity ; but it is 
expressly understood and agreed by and between the parties hereto, 
that should any loss or damage accrue to the property hereby in- 
sured, and the note given for the cash premium or any part thereof 
remains unpaid and past due at the time of such loss or damage, 
then this policy shall be void. 

The policy is made an exhibit, and it contains this further pro- 
vision " that on payment by the assured or assigns of all instal- 
ments of premiums due under this policy and the instalment note 
given thereon, the liability of this company on this policy shall 
again attach and this policy be in force from and after such pay- 
ment, unless this policy shall be void and inoperative from some 
other cause." 

Defendant further says, that long before the commencement 
of this suit, when the first instalment of the said note fell due, 
defendant made default of payment of said instalment, in pursuance 
of the terms of the contract between plaintiff and defendant, as 
stated in the application and policy, and then at that time, elected 
to discontinue his insurance with plaintiff and notified plaintiff 
thereof; that the instalments of said note were the premium charged 
by the plaintiff for each year beginning on the 9th day of March 
1873, and ending on the 9th day of March 1877, respectively, being 
seven dollars and fifty cents for each year, and that the premium 
for 1872 was paid by defendant cash in advance, March 9th 1872, 
wherefore, &c. To this answer a demurrer was overruled and 
exception entered. 

The plaintiff replied that it is a corporation organized and incor- 
porated under and in pursuance of an Act of the General Assembly 
of the state of Illinois, approved February 15th 1855, and the 
several acts amendatory thereof, enacted by said General Assem- 
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bly, copies of all which acts are filed herewith and made part here- 
of, and which constitute the charter of said insurance company, 
which charter is made a part of said insurance policy, thus : " This 
policy is made and accepted upon the above-expressed conditions, 
and the charter and by-laws of this company, which are to be 
resorted to and used to explain the rights and obligations of the 
parties hereto in all cases not herein otherwise specially provided 
for, and which are hereby made a part of this policy." And the 
plaintiff avers that said defendant made application to it at Chicago, 
whither it had, under an amendment to its charter, removed its 
principal office, for a policy of insurance in the sum of $1500, 
extending over a period of five years, on the property described, 
which application was accepted by the company, the policy issued, 
&c, described in the answer; that at the time defendant executed 
the note sued on to secure the different instalments as described in 
said note, that the payment of said instalments as they should 
become due, was the consideration on which said policy of insurance 
issued. " And the plaintiff avers that defendant failed to pay said 
instalments and the interest thereon ; that they remain due and 
unpaid ; that said insured property has not been destroyed, &c. ; 
that on default of payment of said instalments severally, notice 
thereof was given to the defendant by the plaintiff, as required by 
the charter of the company, whereby all of said instalments became 
due after thirty days, &c. ; wherefore the plaintiff demands judg- 
ment, &c. 

A demurrer to this reply was sustained, and final judgment ren- 
dered for the defendant. The assignment of errors alleges that the 
Circuit Court erred: 1. In overruling the demurrer to the answer. 
2. In sustaining the demurrer to the reply. 

This was a suit by the insurance company against the assured 
on his premium note. 

The answer seems to set up two grounds of defence : 1. That the 
policy of insurance is variant, in its terms, from the application. 
2. That it became utterly void, as to all parties, on the default of 
the assured in paying the instalment of the premium secured by 
the note sued on. 

The policy was issued by the plaintiff soon after the 9th of 
March 1872, and this suit was commenced upon the premium note 
June 9th 1876. During all this time no objection appears to have 
been made on the ground that the policy varied from the contract 
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pursuant to which it was issued, and it is not claimed that it is not 
in accordance with the charter of the company, of the provisions 
of which the assured would be presumed to have notice, and which 
are expressly made part of the policy. There is nothing in this 
point. The assured did not put his refusal to pay instalments due 
upon this ground. 

The policy accords with the application and neither or both make 
the policy void, on the failure of the assured to pay an instalment 
of the premium note, but only voidable at the option of the insur- 
ance company. It is no part of the contract that the assured may 
at any time absolve himself from the contract, by voluntarily break- 
ing it. This is plain from the terms ol the application and policy, 
both of which declare that the policy shall be void during the con- 
tinuance of such nonpayment, clearly implying, what the policy 
expressly asserts, that its operation shall be restored whenever such 
payment shall be made. Now, if it became absolutely void, for- 
feited by the simple fact of nonpayment, the subsequent payment 
could not continue its existence and operation. The word void is 
frequently carelessly used for voidable, as the meaning of the sen- 
tences or contracts in which it is used clearly shows. 

The sense of this part of the policy then might be expressed 
thus : that during the continuance of a default of the assured in 
making payment of an instalment of the premium note, the policy 
should be voidable, and may ba avoided at the option of the com- 
pany. 

And, had a loss occurred to the insured during such default, 
whereupon he had proceeded to sue the company upon the policy 
for the loss, the company would no doubt have defeated his reco- 
very by setting up his default, and electing to avoid the policy. 

But the question here is, not whether the assured, being in 
default, could recover from the company upon a loss, but whether 
the company, not being in default, can recover from the assured, 
who is, on his premium note. 

If the stipulation in the policy had been such as rendered the 
contract utterly void, it is not necessary for us now to say what 
might have been its effect on the right of the company to sue. 

The policy is not void but simply voidable by the company, and 
the premium note is not void nor voidable by the assured, the 
payee thereof. He retains his policy, the company retains the 
note against him. By the terms of the policy, if he pays the note 
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without suit, such payment will restore the suspended animation 
of the policy. If he pays it at the end of an execution, the pay- 
ment will have the same effect. We are satisfied the company 
may maintain this suit upon the note. The note was given 
upon a valid and continuing consideration. The contract upon 
which it was given has not been forfeited, is not void ; the com- 
pany has the possession of, and the property in the note. She 
may maintain suit upon it, thereby if she collects it renewing her 
liability on the policy. 

This is not a case of alienation of the property insured, but 
simply a failure to pay an instalment due on a premium note. 
Alienation, as a general rule, invalidates a policy whether it is so 
provided in the policy or not, because it terminates all interest of 
the assured therein, whereupon the policy becomes inoperative and 
ceases to have any validity as an indemnifying contract : Wood on 
Fire Insurance 537. Such is not the effect of the failure on the 
part of the assured to pay his premium note. The court erred in 
overruling the demurrer to the answer. 

The judgment is reversed with costs ; cause remanded for further 
proceedings in accordance with this opinion. 



United States Circuit Court. District of Colorado. 

ASHER A. WHITE v. COLORADO CENTRAL RAILROAD 
COMPANY. 

The storage by a warehouseman of gunpowder in large quantities in the same 
room with other goods liable to be ignited by a fire or explosion of the powder, is 
negligence in itself, and where the fact is undisputed the court may pronounce 
it negligence as matter of law. 

A railroad company or other common carrier keeping goods in its own ware- 
house until called for, is a bailee for hire, and liable as a warehouseman under 
the above rule, although the keeping of the goods is not a portion of its regular 
business as a carrier, but rather an appendage for the convenience of its patrons. 

Negligence may be the proximate cause of injury, although it is not the sole or 
even the immediate cause. 

A railroad company having transported dry goods as a carrier, stored them in 
its warehouse until the consignee should call for them. In the other end of the 
same warehouse, with large doors for putting in and taking out goods between, 
was stored a quantity of gunpowder. A fire occurred, without the fault of the 
company, by which the goods were burned up. An instruction to the jury that 



